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STATEMENT OF ISSUES PRESENTED 


1. Whether a conviction of robbery should be sustained 
upon the testimony of only one witness, who, at least three cimes 
during the trial, refused to identify the accused when asked to do 
s0. | 

2. Whether a conviction of robbery should be eustained 
where there was no evidence to show that the property allegedly 
taken from the possession of the complaining witness was at any time 
in possession of accused nor under his control. 

3, Whether it was error for the Trial Court to admit into 
evidence the in-court identification of the appellant as the perpe- 


trator of the offenses when the pre-trial confrontation between the 


| 
sole witness and the accused occurred at the scene of the arrest of 


the accused in the general vicinity of the alleged crime while the 
accused was in the custody of police. 
| 
4. Whether it was error for the Trial Court to fail to 


give an instruction on identification when the conviction of jappel- 
lant rests largely, if not.exclusively, on the identification by the 
complaining witness. | 

5. Whether this Court should consider: these foenes when 
failure to do so might result in a grave injustice and when funds 
mental constitutional rights of the appellant are involved. | 

This case has never previously been before this Court 


under the same or similar title. 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


HERBERT J. MACKLIN, 
Appellant, 
v. 
UNITED STATES OF AMERICA, 


Appellee. 


No. 21,377 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


Appellant, Herbert J. Macklin, the defendant below, was 
convicted by a jury of violations of Title 22-2901 of the District 
of Columbia Code, 1961 Edition, as amended, and, upon conviction 
and.sentence, an appeal was. allowed without prepayment of costs. 
This Court has jurisdiction pursuant to the provisions of Title 28, 


United States Code, Section 1291. 


STATEMENT OF THE CASE 


Appellant, Herbert J. Macklin, was indicted on one ‘Count 
charging him with robbery (Title 22-2901, D.C. Code). Appellant 
| 


was tried by jury on the one Count and was convicted. 


On July 9, 1966, at about 11:00 p.m., one Ronald E. 


Carthens, while working as a delivery boy for the Armory Liquor 
Store in the District of Columbia, was making a delivery of some 
liquor to 1815 A Street, S. E., in the District of Columbia. (Tr. 
31) Upon Carthens' arrival at the apartment house at which he was 
to make his delivery, the appellant allegedly engaged him cone 
versation and then someone stepped behind him and’ stated that "this 
is a holdup, this is a gun". (Tr. 34) Mr. Carthens then stated 
that he could feel a hard object in his back and that he thought it 
was a gun. He told both men to take everything that he had, and 
further testified that a case of beer and two-fifths of Liquor as 
well as $3.00 in change were taken from Mr. Carthens’ left pocket, 
$2.00 taken from his front pocket, and some money taken from) bis 
wallet. (Tr. 92-93) Mr. Carthens testified that after the money 
and other objects were taken from him, the two men started running 
and that he saw them running through an alley. Mr. Carthens renen- 
bered that one man was short and the other taller. (Tr. 98) The 
appellant allegedly wore dark glasses of some sort, and had no shirt 


but dark colored trousers on. (Tr. 94) Allegedly the other man had 
| 


no shirt on either. (Tr. 95) Also, appellant allegedly pushed the 


delivery boy off his bicycle. 

After the alleged robbery occurred, Mr. Carthens returned 
to Armory Liquor Store and told his boss that -he had been robbed. 
(Tr. 39) The police department was then called to the liquor store 
where they talked with Mr. Carthens. (Tr. 39) About ten minutes 
after the robbery occurred (Tr. 40), Mr. Carthens accompanied the 
police to Eastern High School in the District of Columbia. At Eastern 
High School, the police had taken into custody the appellant, and 
another individual, Bernard Kirkland. While the record is not clear, 
it appears that both the appellant and Mr. Kirkland were presented to 
Mr. Carthens and asked if they were the men who allegedly robbed him 


only less than an hour beforehand. Mr. Carthens, at that time, made 


a "positive" identification of the appellant, but refused to make any 


identification of Mr. Kirkland. (Tr. 80) 

Mr. Carthens also testified that two days after the crime, 
namely on.July 11, 1966, he had occasion to see the appellant and 
Mr. Kirkland in a courtroom. Allegedly, both men.were being held in 
connection with the charges’ involved in this case,-and Mr. Carthens 
then identified-both the appellant and Mr. Kirkland as the same men 
who were being held at that time. (Tr. 42-43) 

On the first day‘of trial, May 29, 1967, the government 
asked-Mr. Carthens if he saw in the courtroom on that day, the man 
who first accosted him-on.the night of the robbery, July 9, 1966. 

In response to this question, Mr. Carthens replied "T don't know". 
(Tr. 34) Lengthy proceedings were then held out of the presence of 


jury subsequent to this refusal to identify the appellant and 


mm Ts 


Mr. Kirkland. When the jury was. brought back, Mr. Carthens was 


again asked if he saw the man in the courtroom who first approached 


him on the night of the alleged robbery. At this time, Mr. Carthens 
2/ =i] 
pointed out the appellant. (Tr. 91) 


Officer Meyerhoeffer testified that he and Officer Nosel 


of the Metropolitan Police Department received a lookout at approxi- 


mately 10:50 to 11:00 p.m., the evening of July 9, 1966. In response 


to this lookout, the officers parked their cruiser in the 1800 block 

of Constitution Avenue, N. E., ee the north side of the Eastern High 
School playground. (Tr. wots After being parked for a shore 

while, the two officers observed two eaters without shirts on the 
Eastern High School playground. (Tr. 26) Officer Meyerhoetfer 

then soeeece that the two subjects were the appellant and vr. Kirkland. 
(Tr. al Officer Meyerhoeffer then’ stopped the two subjects and 
stated that they both fitted the description of two holdup men and 

would they mind-going with them to-be viewed by the complainant. 

At that time, the appellant and-Mr« Kirkland: both allegedly said 

"No. We haven't done:anything. We don't mind-going with you." 


*/ | 
(Tr. 28) In: the meantime;~according to Officer Meyerhoeffer, 


Ronald Carthens was located and brought’ to the scene of Eastern High 
*/ 


School and there viewed by Mr. Carthens; (Tr. 29) At this time, 
%/ 


sx 
the appellant and Mr. Kirkland were under arrest. (Tr. 29) 


1/ However, out of the presence of the jury, Mr. Carthens coer refused 
to identify appellant or Kirkland. (Tr. 59 and 74) 


*/ References to the transcript. marked with an asterisk indicate the 
transcript of the second day of trial, May 31, 1967. 
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Officer Meyerhoeffer testified that they searched the 


appellant and removed $6.40 from his pants including a $1 bill and 
*/ 


$5.40 in change and ‘also one D.C. Transit token. (Tr. 31) At 
no time did the officers we any whiskey or beer on the appellant 
or Mr. Kirkland. (Tr. 32), Officer Meyerhoeffer then had a 
member of the oe corp, Officer Milam, search the area with his 
dog. (Tr. 36) Asia result of this search, certain whiskey was 
turned up a the bushes under.some bleachers on the playground. 
(Tr. sea 

Mr. Morris Shiffman, partner in the Armory Liquor Store, 
testified that Mr. oe was employed as a delivery boy on 
July 9, 1966. eae Mr. Shiffman.further testified that he 
sent Mr. Carthens out with two CONES that evening, including 
cigarettes, whiskey and beer. (Tr. 62, Mr. Shiffman further 
testified that he had no idea of the aes of money that was carried 
by Mr. Carthens. (Tr. 82, 84 and oe 

Officer Milam testified that he is attached to the canine 
division and-that he responded to a call from Officer Meyerhoeffer 
to come to Eastern High School. In responding to the call, the officer 
through the use of his dog found:certain botties of whiskey and , 
beer underneath the bleachers on the school grounds. (Tr. roscoe 
Officer Nosel: testified-that he accompanied: Meyerhoeffer-on the lookout 
at Eastern High-School. He searched the appellant at Eastern High 
School-and-again-at the precinct, turning up several doliars in change 


and other monies-totalling $6.40 plus one D.C. bus token. However, 


Officer Nosel testified that he did not know whether the appellant had 


any cigarettes on him when he was first searched at Eastern High School . 
*/ 
or at the precinct. (Tr. 112) 


The testimony of these witnesses closed the case against 

*/ 
appellant. (Tr. 124) 
Appellant did not testify or offer other evidence in his own 


behalf. Counsel for appellant moved for judgment of acquittal on 

the one count of robbery. The motion was denied. (Tr. 413-414) 
After closing arguments and instructions to jury by the 

Court, appellant was convicted of one count of robbery. This appeal 


was subsequently filed. 
STATUTES INVOLVED 


The provisions of Title 22-2901 provide as follows: 


"Whoever by force or violence, whether against 
resistance or by sudden‘or stealthy seizure or 
snatching, or by putting in fear, shall take 
from the person or immediate actual possession 
of another anything of value, is guilty of rob- 
bery, and any person convicted thereof shall 
suffer imprisonment for not less than. six months 
nor more than fifteen years." 


STATEMENT OF POINTS 


1. The trial court erred in denying appellant's motion 
for acquittal as to the alleged robbery where there was no evi- 
dence to show that the property taken from the possession of the 
complaining witness was at any time in possession of the appellant 
nor under his control. 

2. There was no probable cause for the arrest of appel- 
lant by the police officers as the description furnished them was 
not sufficiently particular. 

3. It was error for the trial court to admit into evi- 
dence the in-court identification of appellant as the perpetrator 


of the offense. 


4. The trial court erred in not giving an instruction 


concerning the identification of appellant. 
5. This Court should consider the issues raised here 


even though not raised below. 


Point 1 


There is absolutely no evidence that any of. the articles 
allegedly taken from the complaining witness were ever found on the 
appellant. To the contrary, the testimony indicates that those 
articles which could be identified as those of the couplaining 
witness were found at some distance from the appellant in a place 
at which he could exercise and was exercising no control over then. 
The only articles found on the appellant were those of his own 
personal ownership, or fungible items, namely certain money. | The 
complaining witness could not tell how: much money he’ had wher! he 
was.allegedly robbed, and the money he did claim to possess when 


robbed was in no way distinguishable from: any other currency or 


| 
coin. Hence, the evidence failed to show that appellant had committed 


a robbery. 


Point 2 
| 
| 
The only witness.to the alleged crime testified that he saw 


the appellant while he was going through the witness's pockets. The 
alleged crime took place at nighttime and the witness stated for a 

period of the time appellant was wearing "dark: shades" or dark sun— 
glasses. At best, witness only caught a glimpse of the suspect who 


proceeded to immediately run away from the witness. The witness gave 


a meager description of the apparel of the suspect to the police. 


Appellant was picked up by the police and the complaining witness 
was brought to the point of pickup for identification. The des- 
cription furnished to police was not sufficiently precise to give 
the police probable cause.to apprehend appellant and the Trial 
Court erred in admitting the items obtained from the search inci- 


dent thereto. 


Point 3 


It was error for the Trial Court to admit into evidence 
an in-court identification of appellant as the perpetrator of the 


offense because the confrontation held:for the purpose of pre-trial 


identification was so unnecessary, suggestive and conducive to the 


irreparable mistaken identification that the appellant was denied 


the due process of law he. was entitled to under the Fifth Amendment. 


Point 4 


It was error for the Trial Court to fail to give a detailed 
instruction to the jury on identification when the only real evidence 
linking appellant with the events of July 9, 1966; -was the testimony 
of the only eye-witness to the alleged robbery. The record contains 
no other evidence, other than the most purely circumstantial type, thac 


links appellant with the crime of which he stands convicted. 


Point 5 


This Court should consider these questions even thopgh they 
| 


were not raised below because an injustice might otherwise oc 


because the questions involve fundamental constitutional righ 


appellant. 


cur and 


ts of the 
| 


ARGUMENT 
Point 1 


In order to be guilty of robbery in the District of Columbia, 
one must establish that first of all the defendant has taken some 
property of value from the complainant against the will of pea ee 
The taking of the defendant must be such that he actually acquires 
possession of property enabling him to exercise actual control over 
it. In short, the first element to establish a robbery under the 
District Code requires that defendant so charged with robbery shall 
have taken the property and deprive the person of property or assume 
complete control over it. There was no testimony at trial that the 
whiskey and beer found at Eastern High School was ever in the possession 
of appellant or that he exercised any control over it. When appellant 
was arrested, the whiskey and beer allegedly taken from Carthens were 
found :-under some bleachers some ee from where appellant was 
taken into custody; (Tr. eee, 

There are two other:facts which tend to:demonstrate that 
appellant did not “take” any property of Carthens’. Carthens alleged 
that he had a bent’ D.C. Transit token in his pocket which the culprits 
allegedly took when they stole: his money. (Tr. 108) While a bus 
token was found on appellant, there were no characteristics to distinguish 
it .from:'any other bus token. Hence, not only could it-not:be identified 
27 Section 22-2901 provides in pertinent part: "Whoever by force or 


violence, . . . shall take from the person. . . anything of value, 
is guilty of robbery... 


*/ References.to the transcript marked with an asterisk indicate the 
transcript of 'the second day of trial, May 31, 1967. 
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as Carthens', it in fact did not match the description given to it 
by him. There was also a pack of Viceroy cigarettes listed as part 
of the delivery to be made by Carthens along with the whiskey and 
beer. (Tr. 41). =/ However, there was no evidence introduced | that 
a pack of cigarettes was ever found on appellant or anywhere near 
the scene where the other items were recovered. | 

Much was made of the fact that appellant vas arrested, 
and after he was searched, found to have $5.40 in change in his 
pockets. While this may or may not be an unusual amount of change, 
there is no evidence that this was the money taken from Carthens. 
Indeed, Sees Carthens (Tr. 92-93, 109) nor his employer, shiffnan, 
(Tr. cece knew exactly how much money Carthens carried when he 


left the liquor store to make his deliveries. In addition, neither of 
the police officers who searched appellant and his condefendant could 
remember ‘what articles were taken from which man. (Tr. aay Moreover, 
coins and currency are fungible commodities which cannot of course 

be identified from other coin or currency. Hence, there was no proof 
that the money taken from appellant by the police after he was 
searched was Carthens'; Under these facts, it is clear that there 

is no proof that the appellant had ever had’ in his possession any 

of the stolen articles and-hence the evidence has failed to prove 

the first essential element: of robbery. ~“Smith’v. United Seacest 81 
U.S. App. D.C. 296,:°157 F.2d°705° (1946) and C£; Goodwin'v. United 
States, 121 U.S. App. D.C. 9, 347 F.2d 793, Cert. denied, 382 U.S. 


855 (1965). 


The only link between appellant and Carthens on the night 


in question is Carthens' reluctant identification of appellant. But 
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this identification does not provide the necessary nexus to show 
appellant perpetrated the alleged robbery of Carthens. 

First, Carthens failed to identify appellant when first 
asked to do.so. (Tr. 34) Only after a recess did Carthens come 
back into court and state that he recognized appellant. Secondly, 
although, Carthens finally made an identification, there is little 
evidence.as to what characteristics of appellant Carthens relied 
upon in making this identification. The only connecting link in this 
regard is Carthens’ statement concerning the fact that the alleged 
robbers wore no shirts. This is hardly a characteristic that would 
distinguish one man from any other if both had their shirts removed. 

Moreever, had the appellant had his shirt on, there would have 
been no distinguishable characteristics whatever. Carthens did 
make some statement about weight and height and the color of pants 
worn by his assailant. But there are serious discrepancies in 
his testimony on.both of these counts. In short, having failed to 
show that appellant had possession or had-ever exercised: any control 
over the property in Carthens' possession when he was allegedly robbed, 
and having failed to provide unhesitating identification of appellant 
bolstered by firm testimony of distinguishing characteristics, the 
evidence failed to show that appellant ever took anything from Carthens 


and the Court erred in not granting appellant's motions for acquittal. 


Smith v. United States, supra, and Novak v. District of Columbia, 


3/ 
82 U.S. App. D.C. 95, 160 F.2d 588 (1947). Here, the appellant 


did not even.have in possession any of the goods or items of value 
allegedly taken from the complaining witness. It is submitted that 
under the facts of the present case, there is a substantial basis 
upon which to infer that the appellant is not guilty of the crine 


of robbery, but rather a victim of circumstance. 


3/ In the case of Hunt v. United States, 115 U.S. App. D. C. 1, 316 F.2d 652, 
appellant was charged with robbery but the Court held. he was not guilty 
of the crime. The Court stated: | 


"At the very least there is- substantial evidence to 
support the inference that the defendant picked up) 
Mrs. Ali's wallet, knowing it was hers, and failed to 
return it to her, not having opportunity to do so.: 
This is larceny." (Emphasis Supplied.) ; 


-15- 
Point 2 


Factually| the witness Carthens testified that two men 
had robbed him at approximately 11:00 p.m. on the evening of July 
9, 1966. He testified as the appellant had sunglasses on for a 
period of time and that while searching the witnesse's pockets 
these fell off. Carthens then claims he saw the appellant's face 
but .was then pushed down from his bicycle, and saw the appellant 
and another man run away. In addition, the witness testified that 
both men did not have shirts on. This meager description of 
personal appearance was then furnished to Officers Meyerhoeffer and 
Nosel. Testimony was then adduced that the appellant was arrested 
some blocks away from the spot where the alleged robbery took place. 
Appellant had no shirt on but had no other items in his hands. 
Appellant only had some coins and a dollar bill in his pockets but 
no cigarettes. 

There aré many cases dealing with identification and sub- 
sequent arrest. In the majority of cases, a most complete descrip- 


tion of the suspect was. furnished to the police. Thus, in Ellis v. 


United States, 105'U.S. App. D.C. 86, 264 F.2d 372, cert. denied, 


359 U.S. 998, 79 Sup. Ct. 1129, the complaining witness described the 
suspect as “brown-skinned” colored man about "5 feet 7 inches" or 

"S feet 8 inches” in height, about 150 pounds in weight and "very 
neatiy” dressed, wearing a "gray topcoat” and a "brown or gray" hat. 
His age was roughly given as the middle-tesns and the like. This 
fairly definite and precise description is totally unlike the descrip- 


tion furnished police by the witness Carthens. There can be no argument 


against a ruling that probable cause exists for arrest where a precise 
description of the suspects and the exactly matching apparel of the 
men arrested is given to the police. However, a distinction must be 
drawn between such case and the present case. Here.there — only 

the vaguest kind of description. Iwo men, one short and one tall, 
both without shirts on a hot summer evening. Immediately prior to 
their arrest, neither man was acting in any way suspiciously but 
simply walking several blocks from the scene of the alleged crime. 

The description in short could fit the description of almost = man 
in the streets, day or night. With such a vague. description lof the 
wanted suspect, the police could have arrested anyone who vas anywhere 


near the scene of the alleged crime. Such is not in itself sufficient 


to cause arrest of any person. 


In Gatlin v. United States, 117 U.S. App. D.C. 123, 326 
F.2d 666 (1963), this Court held there was no probable cause for the 
arrest of a suspect where the only evidence on which the arrest was 
predicated was the fact that there was a robbery, that one of the 
robbers was a Negro wearing a trench coat, that a Negro man fled from 
a.taxi, and that.Gatlin, a.Negro man, was.observed walking down the 
street a mile and a half from the robbery wearing a trench coat. This 


Court stated: 


"This is not the type of evidence which would 
justify deprivation of liberty ... .- 


kk * 

| 
"The manner in which Gatlin’s arrest was handled 
by the police clearly demonstrates that it was one! 
for investigation.” At 671 of 376 F.2d. 


The Gatlin case is nearly identical factually to the 
instant case. Here too the police knew only that a robbery had 
allegedly occurred, that the robbers were Negro, that the robbers 
had -no shirts on and that appellant had his shirt removed and 
was walking in the general area of the alleged robbery. 

Not being subject to arrest, there was no probable cause 
for the search of the appellant. Hence, the Court erred in not ex- 


cluding the testimony of Officers Meyerhoeffer and Nosel concerning 


the $6.40 taken from the appellant. Rios v. United States, 364 U.S. 


253 (1960); Gatlin v. United States, supra. 


Point 3 


Within approximately less than one hour's time after the 


offense in this case was allegedly committed, the police arrested 


the appellant. Thereafter, the only witness to the alleged crime 
is brought to view the appellant. At the scene of the = the 
police have the only eye-witness to the offense view the appellant 
in custody. There was no "line-up". The dangers of such an ‘identi- 
fication procedure have been clearly stated by the Supreme Court: 


". . . [T]he confrontation compelled by the state — 
between the accused and the victim or witnesses 

to a crime to elicit identification evidence is 
peculiarly riddled with innumerable dangers and 
variable factors which might seriously, even 
crucially, derogate from a fair trial. The 
vagaries of eye-witness identification are well 
known; the annals of criminal-lew are rife with 
instances of mistaken identification. Mr. Justice: 
Frankfurter once said: ‘What is the worth of iden- 
tification testimony even when uncontradicted? The 
identification of strangers is proverbially un- 
trustworthy. The hazards.of such testimony are 
established by a formidable number of instances 

on the records of English and American trials. These 
instances are recent —- not due to the brutalities 
of ancient criminal procedure." 


. . . A major factor contributing to.the high in- 
cidence of miscarriage ‘of | justice from mistaken j 


identification has been’ the-degree! of suggestion 
inherent in the manner in which’ the prosecution 
presents the suspect. to witnesses forpretrial 
identification. A commentator has observed that 
‘[T]he influence of improper suggestion upon iden— 
tifying witnesses probably accounts for more mis— | 
carriages of justice than any other single factor — 
perhaps it is responsible for more such errors than 
all others combined." . . . Suggestion can be created, 
intentionally or unintentionally in many subtle ways. 


And the dangers: for the suspect are-particularly grave 


when the witness’ opportunity for observation was insub— 
stantial, and thus his susceptibility to suggestion the 


greatest." United States v. Wade, (1967), 388 U.S. 
218, 87 S. Ct. 1926, 1933. (Emphasis Added.) 


It is difficult to envision a set of circumstances more 
suggestive of guilt at the time of identification than those which 
were present here: the appellant being by himself when introduced 
to the witness by the police, his being in the custody of the police, 
and the confrontation taking place at the scene of the arrest. Tn 
referring to the confrontation which took place in Stovall v. Denno, 
(1967), 388 U.S. 293, 87 S. Ct. 1967, the Supreme Court has said: 

"and the vice of suggestion created by the identifica- 

tion in Stovall, . . . was the. presentation to the 

witness of the suspect alone handcuffed to police 

officers. It is herd to imagine a situation more 

clearly conveying the suggestion to the witness that 

the one presented is believed guilty by the police." 

United States v. Wade, supra, 87 S. Ct. at 1936. 

Appellant believes that the facts constituting his confron- 
tation with the sole identifying witness were just as suggestive as 
those in Stovall, if not more so. Furthermore, in this case there 
are no countervailing factors such as those in Stovall which led the 
court in that case to hold that the totality of the circumstances were 
such that there was no violation of due process. Here there was no 
necessity that the suspect be identified by such .a suggestive confron- 
tation. He could ‘have been placed in a properly conducted "line-up" 
wherefrom the witness would have had-to choose for himself who it was 
that-he believed he had seen commit the offense. 

In Beggers v. State of Tennessee, 390 U.S. 404 (1968), the 
Supreme Court again recognized: that there may be times when it is 


impossible to conduct a line-up and that in such circumstances a 


single-suspect confrontation may therefore comport with due process. 


This was ‘not the case here. Indeed, appellant according to the 
*/ i 
testimony of one of the arresting officers (Tr. 28) gave -no resis- 


tance when asked to accompany the officer in order to be-viewed by 
the complaining witness. Hence, it is obvious that the police could 
have conducted a "line-up" and that there was not "compelling urgency" 
for presenting the appellant to Carthens only shortly after the crime 
occurred and in the custody of the police. | 


"There was ample-time to conduct a traditional 
line-up. This confrontation was crucial. 
Petitioner stood to be free of the charge or to 
account for it dependent on what .[the complaining 
witness] said. . Whatever may be said of line-ups, 
showing a suspect singly to a victim is pregnant 
with prejudice. The message is clear: the police — 
suspect this man. That carries a powerfully sug- 
gestive thought. Even in a line-up the ability 

to identify the criminal is severely limited by 
normal human fallibilities of memory and perception. 
When the suspect is shown singly, havoc is more 
likely to be played with the best-intended recollec- 
tions." 88S. Ct. 980-981. 


Therefore, the admission into evidence of the inecourt 
identification of the appellant as the perpetrator of the offense 


constituted’a denial of the appellant's right:to due process of law 
under the Fifth Amendment to the Constitution of the United States. 
Stovall, supra; Palmer v. Payton, 359 F.2d 199 (4th Cir. 1966). 

This Court has also required strict adherence to the 
principals enunciated in the Wade and Stovall decision. In Weight ve 
United States, No. 20,153, U.S. Court of Appeals, District of Columbia 
Circuit, January 31, 1968, this Court remanded a case to the District 


| : 
Court for its determination whether the method of appellant’s identi- 


fication was "so unnecessarily suggestive and conducive to irreparable 


mistaken identification that he was denied due process of law 
[footnote omitted]."| The method of identification in the Wright 
case was similar to the method in the case at bar. There the 
appellant was identified in the police station house shortly after 
the crime occurred. Here, the appellant was identified shortly 
after the crime occurred, not in the station house, but in an area 
in close. proximity to the scene of the alleged crime. Moreover, 
the appellant was next seen by the complaining witness at the pre- 
liminary hearing, once again in surroundings which indicated his 
participation in the alleged robbery. (Tr. 42-43) 

At the same time, the record, as had been demonstrated 
earlier, is devoid of any information as to the characteristics 
which by Carthens' observation served to distinguish appellant from 
other persons. In the Wright case, this Court indicated that appellant's 
garb may be such a characteristic, and noted that although the 
witness told police’ that the appellant wore a "black leather jacket, 
a cap, and white tennis shoes", there was'no evidence appellant was 
so attired at the time the witness’ viewed him at the precinct station. 
Similarly, here the only characteristic Carthens had given police 
is the fact that: he’had his shirt off. The characteristic of the garb 


of appellant is contradicted by the testimony of Carthens ("dark 


colored" Tr. 94) and Officer Meyerhoeffer ("black and white check" 
* 


fr. 42). Hence from the record it cannot’ be determined that the 
identification was not unfairly prejudiced by the previous identi- 
fications of appellant nor is there any evidence that the holding of 


a.line-up was unfeasible. At the very least, appellant is entitled to 
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have the case remanded to have these points more fully developed. 


Wright v. United States, supra; Cf. Jones v. United States, No. 21,381, 


Unites States Court of Appeals, District of Columbia Circuit, September 


3, 1968. 


The Court’ committed plain error when it failed to give 
an instruction to the jury on identification. 

The only real evidence the prosecution submitted linking 
the appellant with the events of July 9, 1966, was.the testimony 
of Ronald Carthens.' A search of the record indicates that the 
other factors placed before the jury were purely circumstantial. 
Consequently, the conviction rests largely on Mr. Carthens' testi- 
mony that the accused had robbed him. 

After failing to identify appellant when first asked to 
do so (Tr. 34), Mr. Carthens, upon re-examination, stated that he 


recognized the man who approached him at.the apartment house when 


he was making a delivery and engaged him in‘conversation. (Tr. 91) 


Later he testified that it was "the short one” that took everything 
from his front pockets. By the "short one” Carthens indicated he 
meant the appellant. (Tr. 93) Not only does this contradict his 
earlier testimony (Tr.-34),° the only other description in the entire 
record to support this identification is the testimony that the 
appellant was shorter than Kirkland and the fact that the appellant 
had-no shirt on. 

Under the facts of this record, the verity of the identi- 
fication of the appellant was’ the point on which the case turned, and 
the Court should have given’ an instruction to the jury in precise and 
plain words that if the circumstances of the’ identification were not 


convincing, they should. acquit. The Court’s failure .to do so was error. 


McKenzie v. United States, 75 App. D.C. 270, 126 F.2d 533 (1942). 


In Gregory v. United States, 125 App. D.C. 140, 369 F.2d 
185 (1966), this Court again considered the obligation of the 
trial court in instructing the jury on identification. There, a8 
here, a .discrepancy existed as to the identification of the defendant 


as the perpetrator of the crime. Once again the Court held that an 
| 
instruction on identification should have been given and stated: 
"Without doubt, conviction of the wrong man is 
the greatest single injustice that can arise out 
of our system of criminal law. The fear that a 
completely innocent man may be.executed or sent to 
the penitentiary constantly haunts not only those’ of 
us concerned with the law, but sensitive people 
generally. Thus:the obligation to guard against | 
this danger is obvious. An identification instruc- 
tion above will not of course, obviate the danger. . 
But at least it is-a step in the right direction .. ." 
See also, Salley v. United States, 122 U.S. App. ac C. 
359, 353 F.2d 897 (1967); Franklin v. United State 
117 U.S. App. D.C. 334, 330 F.2d 205 (19 


While the issues presented in this appeal were not raised 
at the trial level and notwithstanding the general rule that appellate 
courts will review only the points raised below, appellant believes 
that under the circumstances of this case, the Court should consider 
and determine this question. 

The primary goal of any court is to do justice. As means 
or guidelines to this end, rules of procedure have been devised for 
the courts to follow. As with all guidelines, .a strict adherence to 
those rules will occasionally result in injustice. In such cases, 
the rules must be abandoned, not justice. Hormel v. Helvering, (1941), 
312 U.S. 552, 61 S. Ct. 719. 

This Court adopted this view in Leedom v. International Bros. 
of Electrical Workers, Local Union No. 108, AFL-CIO, (1960), 107 U.S. 
App. D.C. 357, 278 F.2d 237; Mulligan v. Andrews (1954), 93 U.S. App. 
D.C. 375, 211 F.2d 28; and Ward v. Anderson; (1953), 93 U.S. App. D.C. 
156, 208 F.2d 48. In Muiligan, supra, a case in which an employee 
of the Internal Revenue Service sought to declare his removal from 
the: classified Civil Service illegai and to be reinstated, this 
Court’ considered an‘issue:of- law raised for the first time on appeal 
in order to: avoid an injustice. If this Court finds an issue of law 
in a civil or administrative case important enought to consider for 
the first time on appeal, surely it should so consider fundamental 


constitutional issues in a criminal case where a man's freedom is at 


stake. Blair-v.-Oesterlein Machine Co.; (1927), 275 U.S. 220, 48S. Ct. 


87; United States v. Otkinson, (1936), 297 U.S. 157, 56 S. Ct. 391. 


It is well settled that a reviewing court may determine questions 


raised for the first time on appeal where such questions concern 

the fundamental rights of a party. 5 Am. Jur. 34. : 
For these reasons, appellant requests that this court 

consider for the first time the questions presented in this appeal. 


Conclusion 


Appellant asks this Honorable Court to reverse and remand 
his case to the District Court for a new trial since: 

1. The. description of the suspect furnished police was 

“80 inadequate that the police had no probable cause to arrest appellant 
and hence the search incident thereto was illegal. ; 

2. There was no testimony to show any articles of value 
belonging to the complaining witness or in his custody had been taken 
from him by appellant and therefore, appellant should. not have been 
found guilty of robbery. | 

3. Appellant, without benefit of counsel, was subjected to 


a confrontation so lacking in due process that the testimony of Ronald 


Carthens respecting his identification should not have been admitted 
into evidence. | 


4. The case against appellant rested almost exclusively on 
| 
the identification of him by: the only witness to the allegedi crime, and 


the Trial Court erred when it failed to give a more detailed instruc— 


tion concerning the identification of appellant. 
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